I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter 7
DANNY STEPHEN GRAHAM and )
Cl NDI SUE GRAHAM )
) No. BK 86-31149
Debt ors. )
THE OLD NATI ONAL BANK OF )
CENTRALI A, )
)
Plaintiff, )
)
V. ) ADVERSARY NO,
) 87-0049
DANNY STEPHEN GRAHAM and )
Cl NDI SUE GRAHAM )
)
Def endant s. )
ORDER

This matter is before the court on a conplaint to deterni ne
di schargeability filed by A d Nati onal Bank of Centralia ("plaintiff")
agai nst debt or Danny Gcaham Plaintiff asks that the debt owed it by
Danny Grahambe hel d non-di schar geabl e under 8523(a) (2) (A) of the
Bankruptcy Code. The relevant facts are as foll ows:

On August 8, 1985, GrahamWel| Service executed a note in favor
of plaintiff, inthe principal sumof $127,015.21. The note was si gned
by GrahamWel| Service's president, Danny Graham its secretary-

treasurer, C ndi Gaham andits vice-president, Herman G aham Jr.

The note was a renewal of a previous note which was then in default.

1 The conpl ai nt al so naned debt or G ndi Graham Danny Grahanis wife, as
a def endant but, after hearing the evidence presented at trial, the
Court dism ssed the conplaint as to her.



As a conditionto the renewal of the note, plaintiff requiredthat
| oan guar anty and subordi nati on agreenents be execut ed by Danny and
G ndi G aham and by Her man and Dor ot hy Graham Danny G ahamni s f at her
and st epnot her. Under the terns of the | oan guaranty and subor di nati on
agreenents, theindividuals executingthese agreenents were to becone
personal |y |i abl e for the i ndebt edness t hese agreenents were t o becone
personal ly I'iabl e for the i ndebt edness owed by G ahamWl | Service to
plaintiff.

Pl ai ntiff placed t he burden of obtai ni ng the necessary si gnat ures
for the | oan guaranty and subordi nati on agreenents on Danny. Nornal |y
such agreenents were signed at the bank, but since Dorothy Graham
resi ded i n Lexi ngton, Kentucky, plaintiff allowed her agreenent to be
si gned outside the bank.

Subsequently, Danny presented executed |oan guaranty and
subordi nati on agreenents to plaintiff, including one purportedly
execut ed by Dorot hy Gcaham As originally presentedto plaintiff,
Dorot hy' s agreenent | acked t he necessary signatures for awitnessto
Dorot hy' s signature and for the presi dent of GahamWl | Service. On
August 13, 1985, plaintiff returned Dorothy's agreenent to Danny and
requested, inwiting, that hesignit as "witness" and as "president."
Danny subsequently returned the agreenent with his two signatures as
plaintiff had requested.

I n Novenber 1986, plaintiff received notice of the filing of
bankruptcy petitions by GahamWel | Servi ce and by Danny and Ci ndi
Graham I n February 1987, plaintiff was i nforned that the signature of

Dor ot hy Grahamon her | oan guaranty and subor di nati on agreenent was a
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forgery. Subsequently, plaintiff received an affidavit frombDorothy
Graham stating that the signature on the agreenent was not hers.
Al so in February 1987, plaintiff |iqui dated the equi prent which
it heldas collateral onthe note. The proceeds fromthe |iqui dation
di d not cover the entire anount still owi ng on the note, so on March
16, 1987 plaintiff brought the present adversary conpl ai nt agai nst
Danny Graham
Plaintiff al so al |l eges t hat Danny G- ahamobt ai ned t he renewal of
the note for G aham Well Service by false pretense, false
representation, or actual fraud in that he either forged Dorothy
Graham s signature on the agreenent before presentingit toplaintiff
or he falsely representedto plaintiff that the docunent contai ned t he
si gnat ure of Dor ot hy Grahamand t hat t he si gnature was executed inhis
presence. Plaintiff further alleges that it relied on Danny's
represent ati ons, was danaged t hereby and, t herefore, the debt shoul d be
found to be nondi schargeabl e under 8523(a)(2)(A).
A debt based on a fal se representati on under 8523(a)(2)(A) is
excepted from di scharge as foll ows:
(a) Adischarge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not
di scharge an individual debtor from any debt --
(2) for noney, property, services, or an
ext ension, renewal, or refinancing of

credit, to the extent obtained by -

(A) false pretenses, a false
representation, or actual fraud....

I n order to succeed in an action under 8523(a)(2)(A), acreditor nust

establishthat: (1) the debtor nmade a representation; (2) at thetine
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t he represent ati on was nmade t he debtor ei ther knewit was fal se or nade
it with such reckl ess disregardfor thetruthastoconstitute willful
m srepresentation; (3) the representati onwas made with intent to
deceive; (4) the creditor reasonably relied onthe representation; and
(5) thecreditor suffered aloss as aresult of the m srepresentation.

Inre Kinzey, 761 F. 2d 421, 423 (7th Cir. 1985); Inre Kyriazes, 38

B.R 353, 354 (Bankr. N.D. Ill. 1983). The party objecting to

di scharge of a debt has the burden to prove facts establishingthese

factors by cl ear and convi nci ng evi dence. |Inre Kinzey, supra;, Mtter

of Bogstad, 779 F. 2d 370, 372 (7th Gr. 1985); I nre Bonnett, 73 B. R

715, 717 (C.D. IIl. 1987).

I nthe present case, the parties have concentratedtheir efforts
on addressing two i ssues: (1) the question of Danny G aham s i ntention
to deceive plaintiff, and (2) whether plaintiff's reliance on Danny's
al | eged m srepresentati on was "reasonabl e.” However, intheir hasteto
address these issues, the parties appear to have overl ooked a
fundament al prerequisite for nondi schargeability under 8523(a)(2)(A).

Among the factors a creditor must establish for
nondi schar geabi | ity under 8523(a)(2)(A) isthat it reasonably relied on
the debtor's representation. 1In this case plaintiff failed to
establishthat it evenreliedon Danny's all egedly fal se representati on
when it renewed t he | oan, nuch | ess that such reliance was reasonabl e.

The evi dence presented by plaintiff showed that the | oan was
renewed on August 8, 1985. Robert Kinchel oe, plaintiff's assistant
vice-president, testified that the signed |oan guaranty and

subor di nati on agreenents were present ed by Danny prior tothe renewal

4



of the note, al though an exact dat e was not nentioned. |n any case,
t he only agreenent purportedl y signed by Dorot hy G ahamwhi ch plaintiff
coul d have had on August 8, 1985 was t he one | acki ng si gnatures for a
"wi tness"” and for the president of G ahamWel| Service. This was the
same agreenent plaintiff sent back t o Danny on August 13, 1985 for his
si gnat ure.

Robert Kincheloe testifiedthat plaintiff would not have renewed
t he | oan wi t hout Dorothy's signed and wi t nessed (or ot herw se verified)
agreenment. Yet plaintiff renewed the | oan on August 8, 1985, whenit
only had an unwi t nessed si gnature on Dorot hy' s agreenent. Thereis no
evidence that plaintiff allowed the renewal to take pl ace on August 8,
1985 subj ect to Danny | ater signing Dorothy's agreenent as a wi t ness.
It isworthnotingthat plaintiff's August 13, 1985 | etter to Danny
acconpanyi ng t he returned agreenent for his signature made no nenti on
of any conti ngency on the renewal of the note and, in fact, only asks
that the agreement be returned to plaintiff as Danny's earliest
conveni ence.

Plaintiff has failedto sustainits burden of proof that it relied
onthe all egedly fal se representation by Danny G ahamwhen it renewed
the loan to Graham Well Service on August 8, 1985. Therefore,
plaintiff has failedto establishthat the debt owed it by Danny G aham
shoul d be hel d nondi schargeabl e under 8523(a)(2)(A).

| T1 S ORDERED t hat t he conpl ai nt to deterni ne di schargeability
filed by Od National Bank of Centralia is DENI ED.



/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: January 28, 1988




